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SMITH, CHIEF JUSTICE, FOR THE COURT:
1. Steve Knox was convicted of capitd murder and sentenced to death for the murder of
Hla Mae Spears. On direct appea this Court considered three issues, found those issues to

be without mait and affirmed Knox's conviction and death sentence. See Knox v. State, 805

So.2d 527 (Miss. 2002), cert. denied, 536 U.S. 965, 122 S.Ct. 2677, 153 L.Ed.2d 842 (2002).



12. Knox subsequently filed his Petition for Post-Conviction Relief and
Supplement/Amendment to Petition for Post-Conviction Rdigf with this Court. The State has
filed its Response, and Knox has filed his Rebuttal. Knox raises the following contentions in
his Petition for Pogt-Conviction Relief:

l. THE TRIAL COURT’S LIMITING INSTRUCTIONS ON THE
STATUTORY AGGRAVATOR ESPECIALLY HEINOUS,
ATROCIOUS AND CRUEL WAS NOT SUPPORTED BY THE
EVIDENCE ADDUCED AT TRIAL AND FURTHER, THE
INSTRUCTION WAS CONSTITUTIONALLY INFIRM IN THAT IT
WASVAGUE AND OVERBROAD.

. PETITIONER WASDENIED HISSIXTH AMENDMENT RIGHT TO
THE EFFECTIVE ASSISTANCE OF COUNSEL WITHIN THE
MEANING OF STRICKLAND v. WASHINGTON.

1. THE TRIAL COURT SHOULD HAVE DIRECTED A VERDICT IN
FAVOR OF KNOX ON THE CHARGE OF CAPITAL MURDER AT
THE CLOSE OF THE STATE'S CASE-IN-CHIEF AND AFTER THE
STATE FINALLY RESTED IN THE GUILT-INNOCENCE PHASE
OF THE TRIAL AS THE EVIDENCE WAS INSUFFICIENT TO
SUSTAIN A VERDICT OF GUILTY TO THE UNDERLYING
FELONY OF ROBBERY.

IV.  MISSISSIPPI'S DEATH PENALTY STATUTES ARE
UNCONSTITUTIONAL AS APPLIED TO THE PETITIONER AND
ASA RESULT, HISEIGHTH AMENDMENT RIGHTS UNDER THE
UNITED STATES CONSTITUTION AND THE CORRESPONDING
PORTIONS OF THE MISSISSIPPI CONSTITUTION WERE
VIOLATED.

V. THE SENTENCE RENDERED AGAINST PETITIONER STEVE
KNOX 1S DISPROPORTIONATE IN VIOLATION OF THE
EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION AND THE CORRESPONDING
PORTIONS OF THE MISSISSIPPI CONSTITUTION.

VI.  PETITIONER WAS DENIED HISRIGHTS GUARANTEED BY THE

AHHXTHEGHTHANDFOLRTEENTHAVENDVENTSTO THEFHEH-A. CONSTTUTIONANDMISSSFRLAWVDLE
TO THE CUMULATIVE EFFECT OF THE ERRORSAT HISCAPITAL TRIAL.



113. Knox aso raises the following contentions in his Supplement/Amendment:
VII. THE PETITIONER WAS DENIED HIS SIXTH AMENDMENT
RIGHT TO THE EFFECTIVE ASSISTANCE OF COUNSEL AT THE
GUILT AND SENTENCING PHASES OF THE TRIAL WITHIN
THE MEANING OF STRICKLAND v. WASHINGTON, AND
CORRESPONDING PORTIONS OF THE MISSISSIPPI
CONSTITUTION.

VIIl. THE AGGRAVATING FACTORS ELEVATING THE CHARGE TO
A CAPITAL OFFENSE WERE NOT INCLUDED IN KNOX'S
INDICTMENT AND THEREFORE HIS DEATH PENALTY MUST
BE VACATED.

IX.  PETITIONER’S DEATH SENTENCE VIOLATES THE SIXTH AND
EIGHTH AMENDMENTS AS THE JURY FOUND THE
AGGRAVATING CIRCUMSTANCESIN THE DISJUNCTIVE.

X. THE SENTENCING JURY WASIMPROPERLY INSTRUCTED.

Xl.  ADMISSION OF THE PHOTOGRAPH OF THE DECEASED
TAKEN PRIOR TO HER DEATH WAS ERROR.

XIl. PETITIONER ASSERTS THAT HIS DEATH SENTENCE WAS
DISPROPORTIONATELY IMPOSED.
FACTS
14. On October 22, 1998, Hla Mae Spears was scheduled to travel from Liberty to Fayette,
Missssippi, to babyst the children of her niece, Guy Alice Spears Green. When she falled to
arive as scheduled, her family contacted the Sheriff's Office. The authorities went to her
house, where they found her body locked in the trunk of her car. Autopsy results indicated that
her death was consistent with manua strangulation. Later that day Steve Knox was apprehended
in the area of Hla Mae Spears's house with her missng house and car keys in his back pocket.

A search of Knox's parents home yidded a shirt and jogging pants which were stained with



wet, reddish brown spots. Knox could not remember how he came to be wearing bloody
dothing and how the keys came to be in his back pocket. He stated that he woke up on the
morning of October 22, went outsde to a field, and then woke up in the field some time later
with blood on his clothes and no memory of what had happened.
DISCUSSION
. INSTRUCTIONS2AND 12.
5. Knox fird argues that portions of Sentencing Instructions 2 and 12 were vague and
overbroad. The State answers that this issue was considered and found to be without merit on

direct apped. See Knox, 805 So.2d a 533-35. A review of this Court’s opinion shows that

only Ingtruction 12 was conddered by this Court during Knox's direct apped. Most of the
argument based on Ingruction 2 is not barred by res judicata, but Knox is procedurally barred
from rasng here any objections to Indruction 2 at this time under Miss. Code Anmn. § 99-39-
21(1). This Court has stated that

[plrocedural bars of waiver, different theories, and res judicata and exception
thereto as defined in the post-conviction rdief satute are applicable in death
pendty post conviction relief applications. Cole v. State, 666 So.2d 767, 773
(Miss. 1995). Also, dthough this Court need not look further after finding
procedura bar, it may review the merits of the underlying clam knowing that
any subsequent review will gand on the bar alone. Blue v. State, 674 So.2d
1184, 1191-92 (Miss. 1996).

Brewer v. State, 819 So.2d 1165, 1167-68 (Miss. 2000).

T6. Knox complains about his portion of Instruction 2:
Whether the capita offense was especidly heinous, arocious or crue in that
the defendant inflicted physcd or mentd pan before death, that there was

mental torture and aggravation before death, or that a lingaing or torturous
death was suffered by the vidim, in that Steve Knox bludgeoned and choked



Miss Spears and duffed her into the trunk of her car while she may have il
been dive.

17. Knox argues fird that Ingruction 2 was the “functiona equivalent of a directed verdict”
on the heinous, arocious or crud issue. We disagree. Ingtruction 2 asks the jury to find
whether the offense was heinous, atrocious or crue in the context of acts it had aready found
that Knox had committed.
118. Knox next argues that his death sentence was based on speculation because the jury was
indructed that Knox may have committed certain acts “while she may have 4ill been dive”
Though not in reaton to this ingruction, this Court, in discussng the circumgances of Ella
Mae Spears's death on direct appeal, found that “the jury was not required to so speculate” as
to whether her desth was especidly heinous. Knox, 805 So.2d at 534.
T0. Last, Knox cites an Aldbama case, Barksdale v. State, 788 So.2d 898 (Ala. Crim. App.
2000). Knox argues that Barksdale sets a higher standard for the heinous, arocious and cruel
aggravator. Whether it does or not is irrdevant, as Barksdale has not been adopted by this
Court. Thisissueiswithout merit.

I1.and VII. INEFFECTIVE ASSISTANCE OF COUNSEL.
110. Knox argues that he received ineffective assistance of counsel at trial. He raisesthis
dam under Issue Il, in his Petition for Post-Conviction Rdief, and under Issue VII, in the
Supplement/Amendment to Petition.
f11. This Court described review of a clam of on ineffective assstance of counsd and the
standard provided in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674

(1984);



"The benchmark for judging any dam of ineffectiveness [of counsd] must be
whether counsd's conduct so undermined the proper functioning of the
adversarid process that the trid cannot be relied on as having produced a just
result.” Strickland v. Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 80
L.Ed2d 674 (1984). A defendant must demondrate that his counsd's
performance was deficient and that the deficiency prejudiced the defense of the
case. Id. a 687, 104 S.Ct. 2052. "Unless a defendant makes both showings it
cannot be said that the conviction or desth sentence resulted from a breskdown
in the adversary process that renders the result unreliable” Stringer v. State,
454 So0.2d 468, 477 (Miss.1984) (citing Strickland v. Washington, 466 U.S.
a 687, 104 S.Ct. 2052). The focus of the inquiry must be whether counsd's
ass stance was reasonable considering dl the circumstances. 1d.

Judicid scrutiny  of counsd's  peformance must be highly
deferentiad. (citation omitted) .. A far assessment of attorney
performance requires that every effort be made to diminae the
digorting effects of hinddght, to reconstruct the circumstances
of counsdl's chdlenged conduct, and to evauate the conduct from
counsd's perspective at the time Because of the difficulties
inherent in making the evaudion, a court mus indulge a strong
presumption that counsd's conduct fdls within the wide range of
reesonable professond assstance; that is, the defendant mugt
overcome the presumption that, under the circumstances, the
chdlenged action 'might be considered sound tria strategy.’

Stringer, 454 So.2d a 477 (ating Strickland, 466 U.S. at 689, 104 S.Ct.
2052). Defense counsel is presumed competent. | d.

Then, to determine the second prong of prgudice to the defense,
the standard is "a reasonable probability that, but for counsdl's
unprofessona errors, the result of the proceeding would have
been different.” Mohr v. State, 584 So.2d 426, 430 (Miss.1991).
This means a "probability auffident to undermine the confidence
intheoutcome" 1d. The question hereis.

whether there is a reasonable probability that,
absent the errors, the sentencer—including an
gopellate court, to the extent it independently
reweighs the evidence--would have concluded that
the bdance of the aggravaiing and mitigaing
cdrcumgances did not warrant death. Strickland,
466 U.S. at 695, 104 S.Ct. at 2068.



There is no condtitutional right then to errorless counsdl. Cabello
v. State, 524 So.2d 313, 315 (Miss.1988); Mohr v. State, 584
So0.2d 426, 430 (Miss.1991) (right to effective counsel does not
entitte defendant to have an attorney who makes no midakes at
trid; defendant just has right to have competent counsd). If the
post-conviction application fals on dther of the Strickland
prongs, the proceedings end. Neal v. State, 525 So.2d 1279,
1281 (Miss.1987); Mohr v. State, 584 So.2d 426 (Miss.1991).

Davis v. State, 743 So.2d 326, 334 (Miss.1999) (citing Foster v. State, 687
So.2d 1124, 1130 (Miss.1996)).

Brown v. State, 798 So.2d 481, 493-94 (Miss. 2001).
A. Batson v. Kentucky

fM12. Knox's jury was comprised of three African-Americans and nine Caucasians. The State
used eeven peremptory chdlenges in dl, eght agang AfricarAmericans on the venire
Knox's trid counsd objected based on Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90
L.Ed.2d 69 (1986). The circuit court required the State to provide race-neutra reasons for the
peremptory dtrikes.  The race-neutral reasons may be summarized as follows (1) Schneider
showed a dragtic reaction when the death pendty status of case was announced, rolled her eyes,
became pained in her appearance, and did not raise her hand on any question pertaining to the
death pendty; (2) Higgonbottham aso reacted to the desth pendty status announcement and
was related to a woman who recently had been charged with aggravated assault but the grand
jury refused to indict; (3) Jenkins was rlated to an unpopular constable who had problems with
lawv enforcement during his term in office; (4) Williams had srong fedlings againgt imposition
of the death pendty; (5) McCoy or someone in his family had been charged with a crime; (6)
Richardson attempted to have herself excused because of previous jury service, (7) Jones was
non-responsve and wore a ponytail; (8) Williams was young and non-responsive and appeared

7



to be nodding off at times. Defense counsd responded: “I cannot dispute any of the things that
Ronnie [the Didrict Attorney] has set forth. He was pretty wesk on identifying with the
defendant. Other than that, how the hair fixed up, a whole lot to do with anything.” The circuit
court found that some of the State's reasons were a close call but accepted them and alowed
the chdlengesto stand.
113. Knox agues that “the trid court clearly indicated that triad counsd could have
chdlenged some of the prosecution’s race-neutrd reasons in light of Batson.” We disagree
that the drcuit court’s comments amounted to such an indication. Knox does not cite any of
this Court’ s decisions consiruing Batson.
14. The State cites Brown v. State, 749 So.2d 82 (Miss. 1999), where Brown dleged that
his trid counsd had been ineffective for falure to offer rebuttal argument to the State's
alegedly race-neutrd reasons for peremptory strikes. Brown did not say what information his
trid counsd should have offered in rebutta. Brown aso argued that alegations againgt the
jurors supplied by police was hearsay. This Court found that the State gave legitimate race-
neutrd reasons for the peremptory strikes and absent some showing of a different outcome
had the Batson objections been sustained, trial counsel was not ineffective on this issue. Knox
has faled to make a showing of ineffective assstance on thisissue.

B. Failureto present any defense
15. Knox next argues that his trid counsd “faled to present an adequate and suffident
defensg” and “faled to provide any meaningful adversarid testing of the prosecution’s case”
Knox argues that “the non-exisence defense resulted in deficient performance” Knox cites

United States v. Cronic, 466 U.S. 648, 104 S.Ct. 2039, 80 L.Ed.2d 657 (1984), as authority.



Knox points out that trid counsd faled to cdl any witnesses during the guilt phase of the trid,
and presumably this sub-issue is confined only to counsd’s performance in the guilt phase of
thetrid.

716. Knox told Deputy Sheriff Donald Butler that he woke up on the morning of the murder
of Ella Mae Spears, went outside to a field, and the next thing he remembered was waking up
in the fidd severa hours later with blood on his clothes and no memory of how the blood got
on his clothes. Knox now does not say how his trid counsd were supposed to fashion a

defense out of this verson of events.

17. The State cites Branch v. State, 882 So.2d 36 (Miss. 2004), where this Court discussed
the difference between an indfective assstance of counsd clam under Strickland v.
Washington and aclam under Cronic:

The Supreme Court has recognized a limited exception to the
prgudice reguirement when (1) assstance of counsd has been
denied completdy, (2) "counsd entirdy fals to subject the
prosecution's case to meaningful adversarid tedting,” or (3)
counsd is denied during a criticd dage of the proceedings.
Cronic, 466 U.S. a 658-59, 104 S.Ct. 2039; see Mickens
v.Taylor, 535 U.S. 162, 122 S.Ct. 1237, 1240-41, 152 L.Ed.2d

291 (2002).

Freeman v. Graves, 317 F.3d a 900. In this case, because the errors were
committed by his own counsd, Branch argues that there was no meaningful
adversarid teding of prosecutor's case. Bell v. Cone, 535 U.S. 685, 122 S.Ct.
1843, 1851, 152 L.Ed.2d 914 (2002) (discussng egregious trid conduct
necessary to remove a case from Strickland andyss and apply a Cronic

andyss).

When gpplying Strickland or Cronic, the digdinction between
cound's falue to oppose the prosecution entirdy and the
falure of counsel to do so a specific points during the trid is a
"difference ... not of degree but of kind." [Bell, 122 S.Ct. at 1851
(quoting Cronic, 466 U.S. at 659, 104 S.Ct. 2039)]. Under this

9



rationde, when counsd fals to oppose the prosecution's case at
gpecific points or concedes certain elements of a case to focus
on others, he has made a tacticd decision. Id. a 1851-52. By
making such choices, defense counsd has not abandoned his or
her dient by entirdy faling to chdlenge the prosecution's case.
Such drategic decisons do not result in an abandonment of
counsd, as when an attorney completely fals to chalenge the
prosecution's case. Under the Court's reasoning, then, Cronic is
reserved only for those extreme cases in which counsd fals to
present any defense. We presume prejudice in such cases because
it is as if the defendant had no representation at al. In contrast,
drategic or tactical decisons are evaduated under Strickland's
traditiona two-pronged test for deficiency and prejudice.

Haynesv. Cain, 298 F.3d 375, 381 (5th Cir. 2002).

A defendant is not entitted to errorless counsd. Hansen v. State, 649 So.2d

1256, 1259 (Miss.1994), Johnson v. State, 511 So.2d 1333, 1339-40

(Miss.1987). This Court mugt look to the entire performance of counsd to

determine whether he or she was competent and conscientioudy fulfilled the

role as advocate.
Branch, 882 So.2d at 65-66. This Court found that a review of the record showed that Branch
was “represented by competent and zedous counsd” who “chdlenged the State's evidence at
al sages of thiscase” and there was no merit to theissue. Branch, 882 So.2d at 66.
118. The State contends that Knox's trial counsel challenged the State's case and there was
no violaion under Cronic. The State points out that defense counsel filed numerous pre-tria
moations, cross-examined nine out of eleven prosecution witnesses, points out a long colloquy
between the drcuit court and defense counse on whether one defense witness might be
located and caled (the witness ultimately was not caled because he would have corroborated
the State's withesses as to what happened when Knox was taken into custody); notes that Knox
was thoroughly examined on whether or not he wanted to take the stand; and that the physical

evidence in the case was overwhelming in favor of the State. The State attaches to its Response

10



an dfidavit from Gus Sermos, one of Knox's trid attorneys, wherein Sermos states that he met
with Knox on numerous occasons and even discussed a plea offer from the State with Knox,
which Knox ultimately rgected. The terms of the plea offer are not supplied.

119. As Knox has not suggested any new evidence or testimony which should have been
offered by his trid counsd, we find that there was no violation of Knox's right to counsd

under Cronic or Strickland.

C. Failure to Investigate and Present Mitigating Evidence Concerning
Mental Health

920. This issue was raised in both Knox's origind Petition for Post-Conviction Rdli€f, as
his sole clam for ineffective assstance, and his Supplement/Amendment to Petition for Post-
Conviction Relief, under Issue C.

721. Knox argues tha trid counsd faled to adequatdly invedtigate mitigation factorsand
interview potentid mitigation witnesses.  Knox notes that trid counsd cdled no witnesses
during the quilt phase of his trid and only two witnesses during the sentencing phase, Knox's
mother and aunt. Trid counsd aso introduced copies of Knox's Socid Security records
during the sentencing. Knox suffered a head injury while doing construction work in 1998.
Knox clamed that he suffered from headaches because of this injury. In October 1998 he
gpplied for SS disability due to his head injury. His gpplication was denied.

722. Knox dso ataches two dffidavits from Deidre Jackson, a paralega, and TomikaHarris,
an invedtigator, both with the Missssppi Office of Capitd Post Conviction Counsd. Each
dfidavit dtates that Jackson and Harris conducted a phone interview with Mildred Knox,

mother of Steve Knox, on January 30, 2003. The affidavit states that Steve Knox was a dow

11



child who didn't tak much untl the age of seven and tha she believed he had leaning
dissbilities, but she couldn’t afford to take him to a doctor; that he wet his pants until his was
ten, but medication helped that problem; that Steve would wake up on some days and complain
that he could not see, and would stay in bed until his vison returned; that Steve's favorite hobby
growing up was boxing; that Steve couldn't hold a job for a long period of time; and that he
seemed to have menta problems but the problems worsened when Steve was struck in the head
with a backhoe bucket a a congruction job in North Carolina Knox dstates that this
information could have been presented at trid or should have led to further investigation as to
mitigating evidence or even asto possible mentd retardation.

923. Knox dso dates that he “had a prior history of substance abuse beginning at the age of
fourteen,” that he was “a heavy user of crack and occasondly marijuana” and as a result of his
drug use, he “was often homeess” Knox cites no authority for these assartions.

924. Knox cites Williams v. Taylor, 529 U.S. 362, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000),
where the United States Supreme Court found that counsd had been ineffective a the
sentencing phase of trid because of counsd's falure to investigate and uncover proof of
Williamss tragic childhood because counsdl thought that state law barred access to certain
relevant records. The Court said counsd could have discovered that Williamss parents had
been imprisoned for crimind neglect of ther children, that Williams had been beaten by his
father, that Williams had spent time in an abusve foster home, that Williams was borderline
mentdly retarded and did not advance past the sxth grade in school, and that Williams had

helped authorities during his stay in prison.

12



925. Knox dso cites Jackson v. Calderon, 211 F.3d 1148 (9th Cir. 2000), where Jackson's
attorney was found to be ineffective in the sentencing phase for spending about two hours
invedigting in preparation for sentencing and caling only Jackson's edranged wife and
mother as witnesses.  In invdidating the death sentence, the Ninth Circuit stated that Jackson's
attorney never investigated beyond the mother and wife because he never expected the case to
reech the sentencing phase, and he never investigaled or presented evidence concerning
Jackson's addiction to PCP or his PCP intoxication a the time of the murder, never
invesigated a separate aggravating factor, and never investigated bestings Jackson had endured
as a child or 9gns that Jackson was mentdly ill. See also Smith v. Stewart, 140 F.3d 1263
(9th Cir. 1998) (death sentence vacated where counsd presented no mitigating evidence when
evidence concerning mental problems, drug abuse and family ties was available).

7126. The State answers by fird daing that the afidavits of the Office of Capital Post-
Conviction Counsd daff contain hearsay, and when Mildred Knox purports to convey what
other people have stated, they contan double hearsay. The State cites Bishop v. State, 882
So.2d 135, 155 nn. 11 & 12 (Miss. 2004), where this Court found that smilar affidavits would
not be considered in post-conviction proceedings.

727. The State then discusses the Socid Security documents attached by Knox to his
Petition, noting that the same documents were admitted as an exhibit during the sentencing
phase of Knox's trid. Defense counsd was adlowed to give a short explanation to the jury
concerning Knox's injury and his atempt to be declared dissbled by the Socid Security

Adminidration.

13



128. The State aso cites the dfidavit from trial counsd Gus Sermos, which statesthat
Sermos and co-counsel Rosenthal met with Knox on numerous occasions, and trial counsel
concluded that “nether Knox's sanity nor his competency to assst counsd and go forward
with the case were issues in question.” Sermos further gtates in the affidavit that he spoke to
or attempted to speak to numerous members of the Knox family and the way in which he
evauaed the information they gave him.

7129. The State points out that Knox managed to hold certain menia jobs and was never
declared disabled by the Socid Security Adminidgration. The State points out that Knox has
supplied litle or nothing as to wha an effective attorney performing a proper investigation
would or should have found in the way of mitigating testimony. The State argues that the
accusation that trid counsd faled to properly investigate is merdy an unfounded dlegation.
We agree with the State. Thisissue is without merit.

D. Failureto determine competency to stand trial.

130. Knox next argues that, conddering his head injury and his attempt to obtain Socid
Security disability benefits, triad counsd should have asked that the drcuit court make a
determination as to Knox's competency before trid. Knox states that failure to ask for such
a deemindion despite the waning dgns avalable to counsd amounts to ineffective
asdgtance. Knox cites Agan v. Singletary, 12 F.3d 1012 (11" Cir. 1994); Bouchillon v.
Collins, 907 F.2d 589 (5™ Cir. 1990); Jackson v. State, 857 SW.2d 678 (Tex. Ct. App. 1993);
and State v. Green, 632 So.2d 1187 (La Ct. App. 1994). In dl of these cases counsd was
found to indffective for falure to investigae competency or some other aspect of the client’s

mental state or falure to object when the statutory means for determining competency was not

14



followed. Thee was dso medicd evidence of menta illness, insanity, retardation and
substance abuse presented in each of these cases. Knox has presented no such evidence in this
case. He has not supplied an affidavit from any doctor or menta hedth professonad which
states that he is incompetent now or that he was incompetent at the time of his trid. Absent
some evidence of thistype, the case law cited by Knox isirrdevant.
131. Knox next argues that gppellate counsd was ineffective for failure to raise as error on
appea the drcuit court's falure to order a competency examination even where none
requested. Neither Knox nor the State cite authority from this Court stating that the fallure to
ask for a competency hearing, by itsdf, amounts to ineffective assstance of counsd. Absent
ome subgantial evidence, in addition to the medical and Socid Security records aready
produced, which raises a legitimate question concerning Knox’'s competence, we find that trid
counsel was not ineffective here.

E. Failureto Investigate and Present Mitigating Evidence
7132. This is a restatement of subsection C of this issue. Nothing presented here changes this
Court's ealier finding, that Knox has faled to show ineffective assstance of counsd on the
falure to investigate and find mitigating evidence, mostly in the area of mental hedlth.

[1l. EVIDENCE OF ROBBERY.
133.  Knox argues that the drcuit court erred in failing to grant a directed verdict onthe
capital murder charge because the evidence was insufficient to support a guilty verdict on
robbery, the undealying fdony. Knox cites Register v. State, 232 Miss. 128, 97 So.2d 919
(1957), where Register was convicted of robbery. This Court reversed Register's conviction

because it was not proven that Regiser took the persona propety of his victim

15



contemporaneoudy with his assault on her, or that the violence Register used against the
vicim was the means by which her persona property was taken. Knox argues that there was
no tesimony based on persona knowledge as to the aleged robbery of Ella Mae Spears or how
Knox got the house key and car key in question. Knox argues that this conjecture does not
amount to a robbery under Miss. Code Ann. 8§ 97-3-19. Knox also cites Clayton v. State, 759
S0.2d 1169 (Miss. 1999), where Clayton's robbery conviction was reversed because it was not
proven that Clayton put hisvictim in fear of immediate injury before he snatched her purse.

134. The State argues that consderation of this issue is barred by res judicata, because the
issue was raised on direct appeal and found to be without meit by this Court. See Miss. Code
Anmn. § 99-39-21(3); Doss v. State, 882 So.2d 176, 197 (Miss. 2004). A review of this Court's
opinion shows this to be correct. This Court found that “the elements of robbery by theft of
house and car keys, the underlying fdony, was dearly established and proven beyond a
reasonable doubt.” Knox, 805 So.2d at 532. We note that Knox argued and relied upon
Register on direct apped. This Court dso dated that, “[i]t is not necessary that the victim be
deprived of property prior to death to sustain a conviction for robbery.” 1d. at 531 (cting West
v. State, 463 So. 2d 1048, 1056 (Miss. 1985)). We aso noted, “a blood trail led from a spot
in her garage to the trunk of her car, with no sgn of entry into her home, dl of which indicates
that Knox took the keys from Spear’s person while she was in the garage” 1d. a 532. We adso
noted that the house and car keys was “property of nomina and modest valug’ but, that was “of
no great concern,” dting Fisher v. State, 481 So. 2d 203 (Miss. 1985), where this Court has

upheld the underlying fdony of robbery where only property of nomina or modest value was
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taken. 1d. See also People v. Gonzalez, 254 A.D. 2d 157, 158, 681 N.Y.S.2d 3, 4 (N.Y. App.
Div. 1998) (Car keys were taken and consisted of only modest or nominal value.)
135. It is thus apparent to this Court, as it obvioudy was to the jury, that Knox killed his
vidim in the garage, took the house and car keys from her, drug her body and placed it in the
trunk of the car. The jury could have then concluded that Knox killed Ms. Spears and took the
keys “intending to take her car and that he either failed to do so or intended to return at a later
time” 805 So. 2d at 532. Thisissueiswithout merit.

V. CONSTITUTIONALITY OF DEATH PENALTY STATUTES.
136. Knox next argues that Miss. Code Ann. § 97-3-19(2)(e), 8§ 99-19-101(5)(d) and § 99-
19-101(7) are unconditutiond.  Section 97-3-19(2)(e) provides circumstances under which
killing of a human being can become capital murder, i.e. murder in the commission of a felony;
Section 99-19-101(5)(d) ligts certain felonies as potentid aggravating circumstances in a
capital offense; and Section 99-19-101(7) ligds the so-cadled Enmund factors. Knox concedes
that this Court has conagently hdd that 8 97-3-19(2)(e) “passes conditutional muster.” Knox
disagrees with these repeated findings.
137. Asto 8§ 99-19-101(5)(d), Knox appears to argue that a person could be given the death
pendty because “anyore who commits a fdony during which a killing takes place has
contemplated that lethd force would be used and is therefore death digible” Knox argues that
the required leve of intent would not be met here. This is an academic argument in this case.
The jury found that Knox actudly killed Ella Mae Spears. Knox also concedes that this Court
has found § 99-19-101(5) to be congtitutional .

138.  Findly, asto § 99-19-101(7), this Court has stated:
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Stevens asserts that the jury indructions given during the pendty phase of his
trid were conditutiondly defective in light of Tison v. Arizona, 481 U.S. 137,
107 S.Ct. 1676, 95 L.Ed.2d 127 (1987). Stevens argues that Miss.Code Ann. 8
99-19-101(7) improperly dlows the commisson of a felony to be used as an
aggraveting factor in determination of a death sentence, thereby lowering the
level of culpability required to impose a death sentence. However, even Stevens
acknowledges that the death penalty may be imposed as punishment for a killing
which takes place during the commisson of a feony. Stevens v. State, 806
S0.2d at 1053. Stevens dso argues that the capitad sentencing scheme violates
the Eighth Amendment because it potentidly might dlow one who merdy
participates in a felony to receive the death sentence for a killing he had no
intent to commit.

This Court has previoudy determined that a sentencing scheme which permits

impogtion of the death pendty for certain fdony murders without a finding of

a specific intent to kill is not violaive of ether the Eighth Amendment or due

process protections. Holland v. State, 705 So.2d 307, 319- 20 (Miss.1997).

The Court has dso hdd that the "during commisson of a fdony" aggravating

factor is not unconditutional because other statutes prevent the sentencing body

from imposing a punishment that is greater than the crime. Grayson v. State 806

S0.2d 241, 252 (Miss.2001). These issues are without merit.
Stevensv. State, 867 So.2d 219, 223 (Miss. 2003).
139. The State argues that Knox is proceduraly barred from raising this issue because it was
not raised on direct apped. See Miss. Code Ann. § 99-39-21(1). This is correct. In addition,
areview of the merits shows that Knox is due no relief on thisissue.

V. PROPORTIONALITY OF DEATH SENTENCE.
40. Knox next argues that his death was disproportionate “when considering hisrdative
mental state and culpability.” He dso dates that his sentence “violates federal case law
because it ignores the mentd state of the defendant and because there is no rational basis for

treeting a fdony murderer more culpable than a depraved heart murderer.” Knox cites Furman
v. Georgia, 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972); Gregg v. Georgia, 428 U.S.
153, 96 S.Ct. 2909, 49 L.Ed.2d 859 (1976); Enmund v. Florida, 458 U.S. 782, 102 S.Ct.
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3368, 73 L.Ed.2d 1140 (1982); Tison v. Arizona, 481 U.S. 137, 107 S.Ct. 1676, 95 L. Ed 2d
127 (1987); and Grayson v. State, 806 So0.2d 241 (Miss. 2001).

41. This Court consdered the proportionaity of Knox's death sentence on direct appeal
and found:

Miss.Code Ann. 899-19-105(3) (2000) requires that a proportiondity review
be conducted by this Court when &firming a death sentence in a capital case. It
does not appear that Knox's death sentence was imposed under the influence of
passon, prgudice or any other arbitrary factor. As discussed previoudy, the
evidence supports the "heinous, atrocious, or crud" aggravating factor. Finaly,
it does not appear upon comparison to other factudly amilar cases where the
death sentence was imposed, that the sentence of death is disproportionate in
this case. See Appendix of death pendty cases decided by this Court. Having
given individudized consideration to Knox and the crimes in the present case,
this Court concludes that there is nothing about Knox or his crimes that would
make the death penalty excessive or disproportionate in this case. See Doss V.
State, 709 So.2d 369 (Miss.1997) (desth sentence was proportionate where
defendant robbed and shot victim); Cabello v. State, 471 So.2d 332,
350(Miss.1985) (deasth sentence was proportionate where defendant strangled
and robbed victim); Evans v. State, 422 So.2d 737, 739 (Miss.1982) (death

sentence was proportionate where defendant robbed and shot victim).
Knox, 805 So.2d at 534.
142. The State argues that consderation of the issue is barred by res judicata, as theisue
was considered and found to be without merit on direct appeal. See Miss. Code Ann. § 99-39-
21(3); Doss v. State, 882 So.2d at 197. Knox appears to be raising a new basis for the
proportiondity argument here, as he did not rase any proportiondity argumet on direct
aoped; rather, it appears that this Court considered this issue on its own because of the

requirement of Miss. Code Ann. § 99-19-105(3). In this case, this argument is proceduraly

barred because it was not raised on direct appeal. See Miss. Code Ann. § 99-39-21(1).
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43. Even if the merits of the issue were conddered, this argument has been raised ad
regjected by this Court previoudy on the podst-conviction levd. See Grayson v. State, 879
S0.2d 1008, 1019 (Miss. 2004). Theissue iswithout merit.

VI. CUMULATIVE ERROR.
44. Knox next argues that he is entitled to relief based on cumulative error, though he does
not name any spedific issues. Considering the issues he has raised previoudy, aong with those
not yet discussed, we find no error auffident to alow hm to proceed in the trid court,
cumulative or otherwise.
145. Knox agues that a reviewing court must aso consder the cumulative effect of
counsdl’s deficient performance. This Court did so under discussion of Issues Il and VII, and
found no cumulétive error.

VIIl. SUFFICIENCY OF THE INDICTMENT.
146. Knox next argues that his indictment was defective because the aggravating factors were
not included in the indictment. He cites Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153
L.Ed.2d 556 (2002); Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435
(2000); Jones v. United States, 526 U.S. 227, 119 S.Ct. 1215, 143 L.Ed.2d 311 (1999); and
United Statesv. Allen, 247 F.3d 741 (8" Cir. 2001).
147. The State answers that this issue was raised, considered and found to be without merit
by this Court in Simmons v. State, 869 So.2d 995 (Miss. 2004), Puckett v. State, 879 So.2d
920 (Miss. 2004) and Berry v. State, 882 So.2d 157 (Miss. 2004). This Court found that

Ring’'s holding was that juries mugt find aggraveting factors;, that in Missssippi, only juries can
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find aggravaing factors in capita cases, and that none of the cases cited by Petitioners
mandated that indictments for state capitd defendants incdude dl aggravaing factors — This
issue is without merit.

IX. INSTRUCTION S-2.
48. Knox argues that a portion of Sentencing Indruction 2 was improperly worded and
alowed for an improper finding by thejury. Indruction 2 Sated in part:

Consder only the folowing dements of aggravation in determining whether the
death pendty should be imposed:

1. Whether the capita offense was committed while the defendant was engaged

in the commisson of, or an atempt to commit, or flight after committing or

atempting to commit, a robbery, in that Steven Knox was atempting to rob Miss

Hla Spears of her automobile when he killed her and had, in fact, taken her car

keys from the premises.
149. Knox argues that the jury’s verdict did not establish that the jury found the existence of
aggravating circumstances beyond a reasonable doubt, as some jurors could have found that a
robbery occurred, others could have found that attempt to rob occurred, and till others could
have found that flight after a robbery occurred.
150. The State argues first that there was no objection to this ingruction at trid andits
submission was not raised as an error on direct gppea, and Knox is proceduraly barred from
rasng it here for the first time. See Miss. Code Amn. § 99-39-21(1). The Court agrees that
Knox is proceduraly barred from raising thisissue.
151.  Without relaxing the bar, the Court will consder the merits of the clam. See Walker

v. State, 671 So. 2d 581, 591-93 (Miss. 1995). The State argues that Knox only quotes part

of the indruction, and when Ingruction 2 is read in its entirety there is no error or danger of

21



dterndive findings The part of the indruction Knox quotes is taken from Miss. Code Ann.
8§ 99-19-101(5)(d), and is stated in the digunctive  However, the factua portion of the
ingruction which follows narrows the aggravaing circumdance so that the jury, in its decison
on the aggravaor in quesion, was finding only that Knox was atempting to rob Hla Mae
Spears when he killed her. This issue is procedurdly barred and , dternatively without merit.
X. INSTRUCTION S-11.
52. Knox next argues tha the jury was improperly instructed, citing Instruction 11,in
particular the following portion:
The Court indructs the jury that Steve Knox does not have to prove the
exigence of mitigaing circumstances beyond a reasonable doubt. Rather, you
must find a mitigating circumdance to exig if you find it to exig to a
preponderance of the evidence.
Knox argues that the jury was not provided with a definition of “a preponderance of the
evidence,” and was therefore improperly instructed.
153. The State answers, fird, tha this issue was not raised at trial or on direct appeal and is
Knox is procedurdly barred from radng it fird at the post-conviction levd. See Miss. Code
Ann. § 99-39-21(1). We agree.
154. Second, the State notes that Knox is quoting an indruction that he submitted. Knox
argues that “the only burden of proof the jury was provided indruction for was ‘beyond a

reasonable doubt’ which is a much more stringent standard.” The State points out that Knox

did not submit any definition of preponderance of the evidence in hisingructions.
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155. The State further argues that the jury was instructed that the burden of proof for
mitigating circumstances was less than that for aggravating circumstances. Instruction 4 dates
in part:
However, mitigating circumdances do differ from aggravating circumstances
because you are not required to be convinced beyond a reasonable doubt that a
mitigating circumgance exids before you mud take that circumstance into
account as you deliberate this case You must consder a mitigating
circumstance if you believe that there is any evidence to support it.
156. The State findly cites Holland v. State, 705 So.2d 307, 354 (Miss. 1997), where the
trid court refused to indruct the jury that the burden of proof for mitigating circumstances
was to a preponderance of the evidence. In Holland, this Court found no error. Here too, we
find that thisissue is without merit.
Xl.  ADMISSION OF PHOTOGRAPH OF DECEASED.
157. The State introduced a photograph of the deceased, Ella Mae Spears, taken shortly
before her death, during the testimony of her niece, Guy Alice Spears Green. Defense counsel
objected on the grounds of relevance and the State's atempt to engender sympathy. The
objection was overruled. Knox did not raise the admisson of the photograph as an issue on
direct apped.
158. Knox now argues that the photograph was irrdlevant and was meant only to inflame the
jury. Knox cites severa cases from other jurisdictions where this was found to be reversible
error. Knox cites Coleman v. State, 218 Miss. 246, 67 So.2d 304 (1953), where Coleman
killed the marshd of the Town of Doddsville while the marshad was atempting to run Coleman

out of town. This Court found that the conviction of murder was improper, and the jury should

have been indructed on the issue of mandaughter, as Coleman was resisting the marsha’s
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unlavful act a the time Coleman killed him. This Court further found that admisson of the
marshal’ s photograph was erroneous because of lack of relevance.

159. The State argues that this issue was not raised on direct appeal and is procedurdly
barred under Miss. Code Anmn. § 99-39-21(1). We agree with the State's argument as to
procedural bar. Alternatively, as to the merits of the clam, the State cites Edwards v. State,
737 So0.2d 275 (Miss. 1999), where this Court found that photographs of two deceased

victims, taken before their deaths, were admissble The Court finds that, pursuant to Edwards,

the isue is without merit. In concluson, this issue is procedurdly barred and dternatively,

without merit. See Brewer v. State 819 So. 2d at 1167-68; Walker, 671 So. 2d at 591-93.

XIl.  PROPORTIONALITY OF DEATH SENTENCE.
160. Knox argues once again that his death penalty was disproportionately imposed. He
states that
[aln adequate review necessarily requires that cases in which a life sentence has
been imposed must be included in the comparison. Also, it is necessary in the
comparison of defendants that more than just prior crimina records need to be
examined. Falure to consder changes in capita law and the effect that those
changes might have on the legitimate Smilarities of some of these cases is

unacceptable.  The way in which proportionality review is conducted must be
changed, otherwise, the review is inaccurate, mideading and essentialy serves

no legitimate purpose.
Knox cites no case law in support of this argument. He then repeats some of the argument
presented under Issue V111, once again citing Apprendi v. New Jersey and Ring v. Arizona.
161. The State answers, as it did under Issue V where Knox first raised his proportiondity

argument, that the argument was considered by this Court on direct appeal and is barred by res
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judicata. We agree. The State next points out that Apprendi and Ring have nothing to do with
proportiondity review.
162. The State findly argues that this Court has considered and regjected the argument that
cases reslting in life sentences should be included for comparison in proportiondity review.
See Blue v. State, 674 So.2d 1184, 1235 (Miss. 1996); Gray v. State, 472 So.2d 409, 420
(Miss. 1985). Thisissueiswithout merit.

CONCLUSION
163. After thorough consideration, we deny Steve Knox's Petition for Post-Conviction
Rdief, including the Supplement/Amendment.
64. LEAVE TO SEEK POST-CONVICTION RELIEF DENIED.

WALLER AND COBB, P.JJ., EASLEY, CARLSON, GRAVES, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ, J., NOT PARTICIPATING.
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